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1. Introduction 

Federated Mountain Clubs has advocated for recreation on nature’s terms in Aotearoa’s wild lands since 

1931. The lands are New Zealanders’ commons, and nature’s mana is paramount there. 

The Department of Conservation administers Aotearoa’s conservation legislation. At the heart of the 

legislation is the principle of nature’s right to simply ‘be’. 

Potential to concede use of parts of the commons to private commercial endeavour exists under the 

legislation. Potential to concede nature’s right to perpetual preservation is substantially more limited. 

Administering concessions properly takes strong knowledge of the statutory landscape, good judgement, 

and courage. 

FMC doesn’t doubt that very many concessions for private activities on public conservation land are handled 

well in all respects. However, we have long-time experience of a variety of ways in which DOC’s 

administration of concessions falls short. 

Conceding the commons... Conceding nature? was prompted by, and draws on, that first-hand knowledge. It 

describes the statutory landscape relating to concessions; examines numerous aspects of concessions’ 

processing; looks at compliance, monitoring, and enforcement issues; raises a small number of additional, 

but no less significant matters relating to concessions; and gives examples. 

Our conclusion is that a comprehensive review of DOC’s concessions management is essential and urgent. 

There are some minor legislative issues that warrant attention. 

Mt Titiroa / Dan Clearwater 
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2. The purpose of concessions 

Before discussing how concessions are managed, it is necessary to first ask ourselves why concessions are 

allowed in our public conservation lands. 

No part of New Zealand’s conservation legislation concedes that making money from public conservation 

lands is or can be the primary outcome of an activity there. It is noteworthy that the Conservation Act 1987’s 

Part 3B, which specifically addresses concessions, merely describes how concessions are to be managed; the 

overarching guidance for granting concessions is instead found at the very beginning of the Act, in s6(a), (b), 

(c), and (e), where the Department of Conservation is tasked, on public conservation lands, to: 

• manage for conservation purposes, all land, and all other natural and historic resources..., 

• advocate the conservation of natural and historic resources, 

• promote the benefits to present and future generations of... the conservation of natural and historic 

resources, 

• to the extent that the use of any natural or historic resource for recreation or tourism is not inconsistent with 

its conservation, to foster the use of natural and historic resources for recreation, and to allow their use for 

tourism. 

To paraphrase, a business can operate on public conservation land through a concession if only by so doing, 

firstly, the public learn more about conservation or their recreational experiences are enhanced, and 

secondly, the conservation values are not degraded. 

In national parks, there are still tighter requirements: the National Parks Act 1980 s49(2)(b) states that 

concessions can be granted only if they are not inconsistent with s4 of the Act - that part which sets out the 

governing principles to be applied to national parks. Those principles, in essence, say that national parks are 

to be maintained in their natural states. 

For the moment, we shall put to the side concessions for radio repeaters and other infrastructure, which are 

dealt with through a different lens in the Act. However, the Conservation Act’s s17U(4)(i) does prevent the 

construction of structures and facilities on public conservation land unless there are very good reasons. 

Finally, and not to be overlooked, the Conservation Act s6(e) implicitly provides protection for the enjoyment 

of recreationists, because ‘fostering’ an activity is a much stronger commitment than merely ‘allowing’ an 

activity, and so any tourist activity should not detract from recreational experiences. 
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3. Concessions under the Conservation Act 1987  

Fundamental to concessions is the ‘conceding’ of something of value - in this context, a part of the common 

good.  

The Conservation Act‘s Part 3B sets an appropriately high bar for most aspects of how concessions are 

managed by the Department of Conservation. 

Main points about concessions for commercial and certain other activity on public conservation land are that: 

• concessions are privileges, involving use of public land set aside for conservation and, subject to that, 

public enjoyment. The public conservation estate is not land that is awaiting exploitation.  

 

• the Act is clear that any concession should not be inconsistent with the primary purpose of the land: 

s17U(3) - The Minister shall not grant an application for a concession if the proposed activity is contrary to 

the provisions of this Act or the purposes for which the land concerned is held. 

 

• restrictions relating to concessions, such as prohibitions or limits on certain types of activities, can be 

included in general policies, conservation management strategies, and plans, and concessions should 

not be inconsistent with these. 

 

• all relevant information on applications’ impacts and proposed actions to avoid, remedy, or mitigate 

them should be provided (s17S(c)(i) and (ii)) or the application may be returned (s17SA(1) and 

s17SD(1)); where impacts are unclear or unable to be avoided, remedied, or mitigated, applications 

should be declined (s17U(2)(a) and (b)). 

 

• concessions are subject to the Resource Management Act 1991 (s17P). 

 

• concession processes should be open and transparent (s17SC). The Act works alongside the Official 

Information Act 1982 in this. 

 

• the Act is clear that concessions processes should involve genuine consultation. Members of the 

public should be able to submit, be heard, and have their input considered in decisions. 

 

• the Act provides a clear set of decision-making criteria that cascades through conservation 

management strategies and plans (s17W). 

 

• the Minister may decline an application if the activity’s effects are such that a strategy or plan review 

would be more appropriate (s17W(3)). 
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• indeed, the Minister is not obliged to say ‘yes’ to any application: s17U8 - Nothing in this Act or any 

other Act requires the Minister to grant any concession if he or she considers that the grant of a concession is 

inappropriate in the circumstances of the particular application having regard to the matters set out in this 

section. 

FMC believes the Act is largely well-equipped for robust administration of concessions. It is strongly 

protective of conservation values, while providing for certain limited compromise of the public good. The few 

ways in which FMC believes the statute falls short are outlined later in this document.  

4. Lack of detail in conservation management strategies and 

plans 

Much turns on careful calibration of the prescriptive and the permissive in planning. Some CMSs are very 

prescriptive and specify, for example, size and number of guided parties in given areas at given times. 

Conversely, there is a notable lack of detail for staff and public guidance in some plans, many of which relate 

to vast areas of land. It is possible that this is, in some part, the legacy of avoidance of ‘fettering the Minister’. 

Whatever the cause, the situation is unhelpful for concessions staff, for conservation values, and for the 

public good. A salient example is the Tongariro National Park Management Plan 2006-2016. Reference to 

limiting numbers of concession visits, a provision of the former plan, was not included in this. Yet numbers 

on the Tongariro Alpine Crossing had been increasing in the 15 years prior to publication of the plan. 

Other plans are ‘effects’-based and open the way to mitigation; the trouble is that proving/disproving likely 

effects before the fact is difficult, not to mention costly. 

It remains that concessions staff and the public, including people considering making concession 

applications, should be able to find direction in these statutory documents. The Act is clear that the 

documents’ purposes are to establish objectives (strategies) and establish detailed objectives (plans). They 

should be and do what their titles - and the Act - say they will be and do.  

5. Existing process manuals 

These are complex and spread over a number of documents, some of which are no more than emails or file 

notes on specific issues. 

It is doubtful to what extent staff refer to them, if ever, long-winded and confusing as they are. A particular 

weakness is lack of guidance on fee-setting and cost-recovery. One could be forgiven for questioning what 

process guidance is typically taken by concessions staff. 

It is almost certainly time to review process manuals. 
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6. Process flaws 

It is at the levels of processes and decision-making that most failures happen, in FMC’s view.  

Worthy of reference here for context’s sake is DOC’s 2010 Concessions Processing Review. The review’s 

executive summary begins: The Concessions Review 2009 was established to consider if the Department’s processes 

for concession applications need to change, to make them more effective and efficient at delivering decisions meeting 

the needs of applicants and conservation. The Minister of Conservation asked for the review to consider whether 

processes require simplifying and streamlining, whether more timely decision making is necessary, whether more 

transparency and certainty is needed, and whether compliance costs could be reduced.   

It could be said that commercial interest was a significant part of the review’s impetus; perhaps, even that it 

was a stronger driver of the review than an observed need for concessions processes to do better by the Act. 

The review found it desirable to improve: timeliness and efficiency of decision making on concessions; the level of 

transparency and certainty the process offers applicants; and the Department’s organisational behaviour regarding 

concessions work. The processing system that had existed prior to the review was changed accordingly.  

While Conceding the commons... Conceding nature? is concerned with describing the concessions landscape 

as FMC finds it and making recommendations for its improvement, the 2010 review should be kept in mind 

for its scene-setting value.  

The following headings broadly categorise the flaws - which overlap - as we see them. Examples are 

provided, to illustrate the multifarious extent of the issue. 

6.1 Inadequacy of supporting information unchallenged by staff 

Documentation provided by applicants can be insufficient in a variety of ways. No such applications should 

progress further through the system, yet they do, with some frequency, in FMC’s experience. The following 

examples demonstrate: 

No 8 Limited’s application for a hydro scheme on McCulloughs Creek near 

Whataroa  

West Coast Tai Poutini Conservation Board advice that recent large slips immediately south of 

McCulloughs Creek have highlighted slope instability in the area and the Board would like an 

independent overview of land instability in the catchment was not addressed. In fact, it is likely that 

slips crossing the path of the proposed pipeline are regular events. The energy generation scheme 

has since been granted. The pipeline will cross the Alpine Fault and a secondary fault. 
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Path New Zealand Limited’s Eglinton Valley lodge proposal, Fiordland National Park  

The application has been through hearings with no outcome at the time of writing. An example of a 

reason it should not have got so far is that no explanation of how endocrine mimickers, quaternary 

ammonium compounds, various prescription and other pharmaceutical, or any other substances in 

discharged greywater would be managed was provided or, apparently, requested. Points made in 

submissions include notable inadequacy of drawings provided and failure to provide proof of 

genuine mitigation against negative effects of the proposal on the lesser short-tailed bat (Mystacina 

tuberculata), whose local population had then recently been declared ‘recovering’. Information on 

these and other issues should have been sought under s17SD (Minister may require applicant to provide 

further information) or commissioned at the applicant’s expense under s17SE (Minister may commission 

report or advice). 

Buller District Council application for Dolomite Point community centre  

Casting doubt over reliability of the application’s entire contents, the application shows the proposed 

centre at two different locations: in the Punakaiki Scenic Reserve, and in Conservation Area: 

Punakaiki. Another part of the application refers to the land as being part of Paparoa National Park. 

Additionally, the underlying land is karst, a rare landform specially provided for in a western South 

Island-specific operational plan signed off by the Department in 2018, yet the application fails to 

acknowledge the landform’s existence at the site, let alone address its management requirements.  

Failure to seek technical advice even where recommended, inadequate scope of reference for assessing an 

application (or, perhaps, inadequate understanding of the necessary extent of scope of reference), and 

acceptance of fundamental failings and gaps in information provided are issues illustrated here. 

Dolomite point sunset 

 



Federated Mountain Clubs of New Zealand  |  www.fmc.org.nz        9 

6.2 Notification of/proceeding with – and failure to decline - proposals 

that are probably fundamentally inconsistent with the Act or 

management plan  

S17SB(1) says: If the Minister is satisfied that an application obviously does not comply with, or is obviously 

inconsistent with, the provisions of this Act or any relevant conservation management strategy or conservation 

management plan, he or she may decline the application. It is FMC’s experience that this does not always happen 

as it should. The following examples illustrate: 

Path New Zealand Limited’s Eglinton Valley lodge proposal, Fiordland National Park  

This application seeks exclusive occupation of an area much bigger than the proposed buildings, and 

the exclusive occupation would include roads and a nature trail despite the provision of s17U(5): The 

Minister may grant a lease or a licence (other than a profit a prendre) granting an interest in land only if- (a) 

the lease or licence relates to 1 or more fixed structures and facilities (which structures and facilities do not 

include any track or road (our emphasis) except where the track or road is an integral part of a larger 

facility). There is a basic inconsistency with s17U of the statute in this. 

Many aircraft operations in the Fox and Franz Josef valleys, Westland Tai Poutini 

National Park, held under the National Parks Act 1980 

The purpose for which this land is held is (s4(1)) preserving in perpetuity as national parks, for their 

intrinsic worth, and for the benefit, use, and enjoyment of the public. Public enjoyment is dependent on 

perpetual preservation of the parks’ inherent values. The public enjoyment includes (s4(2)(e)): the 

inspiration, enjoyment, recreation, and other benefits that may be derived from mountains, forests, sounds 

(our emphasis), seacoasts, lakes, rivers, and other natural features. The aircraft noise that frequently 

dominates these valleys and the aural experiences of their many visitors is severely abrasive to the 

national park’s intrinsic values. Such concessions are likely fundamentally inconsistent with the 

National Parks Act’s purpose. 

Ultimate Hikes Ltd, increase in guided walker numbers; and Milford Dart Ltd, tunnel 

under the Routeburn Track  

In both cases the applicants had sought, through the Mount Aspiring National Park Management 

Plan review process, for their activities to be allowed. The approved plan did not allow the activities 

the applicants sought. Upon the plan’s approval, the applicants submitted concession applications 

for those activities. In both cases, there was a clear case for declining the applications at the outset, 

yet the Ultimate Hikes Ltd application was granted, a decision that the Ombudsman described as 

“nonsense on stilts”. The Milford Dart Ltd application was allowed to go some distance through the 

concession process but was eventually declined by the Minister himself.  
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These concessions’ notification/granting seem, to FMC, at odds with the legislation. Understanding how 

these situations eventuated would be instructive. It is possible that staff don’t know the legislation 

sufficiently, or that they understand certain parts well, but not others. The second example relates to a 

situation in which several layers of statutory planning and years’ worth of decisions that conventionalise 

aircraft activity act as a barrier to decisions on aircraft concession applications that are consistent with the 

legislation. 

The Act provides for rigorous management of problems with applications through criteria that must be met 

before applications are ready for consideration; provision for declining applications is included in this.  

6.3 Department of Conservation reports poor in various respects 

The following are examples of unnecessarily poor practice: 

John B Cowan application for grazing in the Haast valley  

The local office report fails to mention impacts that were covered in the ecological report. It also 

mentions the applicant’s breaches of other grazing concessions without specifying what they were or 

their seriousness. The recreation report makes the spurious argument that tourist visitation of 

working farms is a reason to have cattle in the valley environment. 

Grand Properties Limited’s application for a motel concession at Aoraki/Mount Cook  

The authorising officer’s report accepted the applicant’s narrative with minimal interrogation. This 

included acceptance of increased visitor numbers as justification for a new accommodation facility, 

rather than reference to General Policy for National Parks guidance on constructing facilities outside 

national parks, avoidance of proliferation of the built environment, and preservation of the natural 

environment as reason for declining the application. Its silence on the application’s perverse 

assertion that By overnighting instead of driving up and back in a day, Aoraki/Mount Cook National Park 

visitors can appreciate more the challenges faced here by all New Zealanders as we all strive to maintain our 

environmental values and ambitions could be construed as agreement. 

Ultimate Hikes Ltd, increase in guided walker numbers; and Milford Dart Ltd, tunnel 

under the Routeburn Track  

In both cases, the officers’ reports focus on effects, and conclude that they would be acceptable, 

using terms such as “not more than minor”. This is a Resource Management Act test, not something 

that should be considered under Part 3B of the Conservation Act unless the exceptional test is met. 

Further, It doesn’t matter if the activity will have no effect on ecosystems or other users if it’s not 

allowed under the management plan. 
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Path New Zealand Limited’s Eglinton lodge proposal, Fiordland National Park  

This was notified yet only the applicant’s material and submissions, and no DOC reports, were 

published. At the time of writing, no DOC documentation was available. 

Te Ha O Tongariro Charitable Trust Tongariro Alpine Crossing guided walks 

application  

There were many errors in the planner’s report, including reference to camping, when in fact the 

application was for day walks only. 

These examples illustrate absence of rebuttal, and even affirmation, of perverse claims by applicants; lack of 

adequate understanding of and reference to higher documents; failure to publish relevant information and 

documents; and publication of incorrect information. 

6.4 What is an “activity”? 

S2 of the Conservation Act defines activity this way: activity includes a trade, business, or occupation. How 

generically or specifically an activity is described affects an application’s course through decision-making. For 

example, if the activity sought is described as energy generation, Departmental staff may well decline it early 

on as Conservation General Policy 11.3(a) provides for utilities on public conservation land only if they cannot 

reasonably be located elsewhere. If the same activity is described as hydro generation, staff may choose to 

decline it if there are other places where projects are perhaps granted but unbuilt - or that are preferable for 

various reasons - where that hydro generation could readily take place. But if staff accept a unique 

description of the same activity - including, for example, the names of the applicant and the site - they give 

that ‘activity’ an advantage: 

No 8 Limited’s application for a hydro scheme on McCulloughs Creek, near 

Whataroa  

The applicant’s presentation of its energy generation proposal as a unique activity prevailed through 

submissions. Submissions relating to s17(U)(4)(a) and (b) made the case that the activity (energy 

generation) could reasonably be carried out elsewhere, especially including places where generation 

has been approved but not built. However, treating the proposed scheme as unique, the hearing 

panel concluded:  it would not be ‘reasonable’ nor practical or feasible to expect No 8 to undertake this 

activity at the alternative locations suggested, as the alternatives are owned by other electricity generation 

companies that the applicant does not have any control over. Therefore, the alternative locations suggested 

are not thought to be relevant considerations under s17(U)(4). 

The case described above shows how, effectively and, without justification, s17(U)(4) was rendered 

purposeless in the context of the application. Concessions staff did not sufficiently consider whether 

the proposed activity’s description was appropriately generic or specific. 
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6.5 Project creep 

Expansion of projects by fragmentation into non-notifiable parts, and use - or misuse - of temporal 

advantage to do so are problematic. Projects of certain magnitude - leases and licences of more than 10 

years - must be publicly notified as per s17SC(1). The Minister may notify any other applications for licences 

or applications for permits or easements (s17SC(2) and (3)). These provisions allow for applications’ thorough 

interrogation and for robust decision-making. However, a concessionaire can significantly increase a project 

while avoiding that accountability by breaking the increase into non-notifiable chunks as variations under 

s17ZC (Changing conditions). 

Griffin Creek Hydro Limited, Wanganui-Otira Catchments Conservation Area  

Granted in 2011 and unbuilt at the time of writing, the concession allows a 1,200 litres per second 

take with a residual flow of 800 litres per second. In 2019, a variation that would have increased 

abstraction to 2,500 litres per second and left 456 litres per second was applied for. After advocacy 

for public notification by FMC and others, the application was dropped. In May 2020, another 

variation application was made. Among other increases, it sought to extend the penstock pipe 

diameter from .3 metres to 1.2 metres. It did not seek increased water flow, yet it is hard to imagine 

any other purpose for such expansion in pipe diameter except to cater for increased water flow. If a 

flow increase had been applied for as part of the 2020 application, however, the application would 

likely have been notified. Such an increase could, of course, be the subject of a future variation 

application. A concerning footnote that should perhaps be considered in the light of this paper’s 7. 

The ‘human’ factor , when DOC first informed FMC of the 2020 variation application, it failed to 

communicate the pipe diameter increase, a seemingly crucial omission. 

Ultimate Hikes Ltd Great Walks hikes  

This business gained a concession to upgrade its Great Walks lodges to ostensibly provide more 

spacious and comfortable individual bunk rooms for its clients. Some years later it then attempted to 

use the argument that because the facilities were now large enough to accommodate more clients, it 

was only fair that it could apply for a variation to its concession to increase the number of clients it 

could guide. In this case, a stern word from the Ombudsman squashed the decision to allow it more 

clients, but not without embarrassing the Department. 

The second example illustrates how a significant passage of time can be a factor in this issue. Some 

concessionaires would appear to take advantage of DOC concession teams’ relatively short ‘institutional 

memories’ owing to promotions and resignations. FMC and other NGOs, however, have strong such 

memories and, among other things, remember trade-offs made when concessions were allowed. 

S17ZC rightly allows for tweaks to concessions. However, DOC concessions staff need to ensure it is not used 

to facilitate variations whose sum, if applied for as a whole, would trigger public notification. Being aware 

that such creep occurs underscores the value of notifying even seemingly minor changes to concessions. 
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6.6 Poor notification and information-dissemination 

In some cases, the public consultation process is difficult to the point of being unusable.  

Te Ha O Tongariro Charitable Trust Tongariro Alpine Crossing guided walks 

application  

Despite the application’s notification, only the planner’s report, which had had redactions, was made 

available. An FMC request for the application was declined. Even though FMC then immediately 

requested it under the Official Information Act, it arrived after submissions had closed and the 

scheduled hearings date had passed. 

The above example is despite s49(2)(c): where a person or organisation making an objection or submission so 

requests in the objection or submission, the Director-General shall give the person or organisation a reasonable 

opportunity of appearing before the Director-General in support of the objection or submission. The DOC website 

should, in a timely way, provide all relevant information, including the application, Departmental reports, 

decision, and, if granted, concession. This is in line with the principle of availability as per s5 of the Official 

Information Act. 

6.7 Inflexible approach to hearings 

As is pointed out in the above sub-section, the legislation provides for reasonable access to hearings where 

organisations and members of the public wish to support their submissions in that way. Such ‘reasonable 

access’ is not always the reality. 

Te Ha O Tongariro Charitable Trust Tongariro Alpine Crossing guided walks 

application  

This concession application was notified in 2017. The hearing date and location - Taumarunui, which 

is not where the park is administered from - were set and FMC was given a non-negotiable time, 

within working hours. Presenting the submission by telephone or other means was not acceptable to 

DOC.  

As above, the example is at odds with the provision of s49(2)(c). It is also not in accordance with 

Departmental operating guidance on hearings.  

  

Tongariro Alpine Crossing / Spencer Clubb 
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6.8 Lack of transparency on decisions 

Issues can be categorised broadly in two ways. Firstly, little documentation may be made available, and there 

may be no timely way of getting it.  

Mt Titiroa heli-hiking, Fiordland National Park  

Separate concessionaires, one with an aircraft landing concession and the other with a guided hiking 

concession, combined to provide heli-hiking, which is not allowed under the management plan. 

Documentation was eventually released under the OIA, but redactions of large parts of paragraphs 

were made. 

Te Ha O Tongariro Charitable Trust Tongariro Alpine Crossing guided walks 

application  

The only document on the DOC website is the report noted above. When eventually released under 

the OIA, large parts of the cursory application were redacted. 

Nineteen applications for guiding on the Tongariro Alpine Crossing notified 

together in 2018  

This notification provided only the applications and no DOC reporting on possible impacts, despite 

both the Tongariro/Taupo Conservation Management Strategy and the Tongariro National Park 

Management Plan stating that the cumulative effects needed consideration. 

Secondly, reasoning behind decisions - including how decisions meet statutory criteria - is not always clear. 

John B Cowan application for grazing in the Haast valley  

The decision support document was clear that the proposed activity involved harm to the 

environment and that it was not compatible with the purposes for which the land is held. The 

applicant’s agent rejected DOC ecological reporting as “biased” without providing evidence to 

support the claim. The application was granted. Documentation on the decision available to the 

public is limited to the letter to the applicant advising of the decision; how that decision was reached 

– how it met statutory criteria - is not included. 

Such lack of transparency, due to information redaction and failure to explain decision-making, justifiably 

fuels public perception that the Department is falling short and aware of it - and covering for it - regardless 

of the truth of the matter. 
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6.9 Sweeteners 

Financial or other inducements offered or provided to applications’ opponents in exchange for neutrality or 

even support are inappropriate. This is most obviously because the land is public land, to be held for 

preservation in perpetuity for its intrinsic worth, and applications should be granted on their lawful merits 

only. It is also because all members of the public have equal interest in the land; so, when a part of the public 

is paid off, what, then, of the interests of the rest of the public? 

Westpower Limited’s further measures to address effects in relation to its Waitaha 

River hydro scheme proposal  

There was significant opposition to this proposal. Eighteen months after hearings, Westpower offered 

creation of a $250,000 kayaking trust fund. The trust was to be established once all concessions and 

RMA consents were in place. The offer was brokered by the Department of Conservation. 

To FMC’s knowledge, no part of the outdoor recreation community agreed to accept the offer referenced in 

the above example. However, it is not clear what other parties may have been offered the same inducement 

or similar, whether a sweetener may have already been disbursed, or if an inducement offered earlier remains 

on the table and influencing a potential appeal on the eventual August 2019 decision to decline Westpower’s 

application. 

While s17U(1)(c) enables the decision-maker to consider measures being taken into account to include: any 

measures that can reasonably and practically be undertaken to avoid, remedy, or mitigate any adverse effects of the 

activity, in even allowing this sort of side payment to be put on the table, DOC was entering dangerous 

territory. The public conservation estate has been established to protect conservation values and it is done 

on behalf of the wider public interest.  

(This situation is in contrast to what is found under the Resource Management Act, where processes often 

relate to private land and private interests. RMA processes provide for affected parties to indicate agreement 

with a proposal and for there to then be no further consideration of impacts. This forms the basis of side 

deals done between an applicant and private interests. If such an arrangement can’t be achieved, then the 

RMA provides criteria for decisions and an appeal process that provides a check on impacts.) 
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6.10 Poor follow-up of concessions 

If a concession is granted, appropriate supervision needs to be established to ensure conditions are met and 

any necessary follow-up action is taken. Where the relevant land is outside the day-to-day public gaze, a 

high-trust situation, this is especially so. One example illustrates several points: 

Griffin Creek Hydro Limited, Wanganui-Otira Catchments Conservation Area  

This concession allows for a 1.5 kilometre long, 0.3 metre wide unhardened (except for muddy 

places) walking track. No trees larger than 20 centimetres in diameter at breast height are to be cut 

down. In 2013, DOC became aware that a 3-4 metre wide 4x4 benched road had been built, with 

many trees with breast-height diameters over 20 centimeters cut down. The Department took no 

disciplinary action other than to ensure construction was halted, some remedial action was taken, 

and to leave it to natural processes to fix the harm caused. Yet the concession is clear that 

termination is a potential consequence of a breach of conditions. 

Failure of staff monitoring in terms of quality and frequency, effective Departmental acceptance of gross 

harm to public assets, and staff failure to take apposite and mandated action are illustrated here. 

 

Problems are spread through the concessions process apparatus. Individually and collectively, they represent 

risk to the integrity of conservation legislation, conservation and recreation values, public process, and the 

common good. Investigation and correction are needed.  

  

Canyoning in Griffin Creek / Ben Sarten 
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7. The ‘human’ factor 

Given that concessions’ processing involves judgement calls and, often enough, delivery of news that 

applicants may find upsetting, concessions staff dispassion cannot be guaranteed. This is particularly so 

where concessions staff are junior and/or where their relationships with senior staff are unclear or weak, and 

in small communities facing economic challenges. 

It must also be recognised that staff don’t necessarily know what they don’t know. 

It is likely that psychological and other ‘human’ factors have a significant role in handling of concessions, and 

that more robust acknowledgement and management of the issue are needed. 

8. Where the Act could be improved 

The Act, in FMC’s view, largely contains the mechanisms needed for strong concessions administration. 

However, consideration should be given to three relevant matters: 

There is potential for addition of requirements relating to applicant and concessionaire behaviour. Applicant 

suitability is an important consideration in any situation where a person or organisation seeks private gain 

from the commons. It is particularly so where, if a concession or variation were to be granted, it would 

involve a high level of trust due to, for example, remoteness or complexity, as is frequently the case. FMC 

sees benefit in consideration of a requirement that applicants be fit and proper, such as that provided in the 

Overseas Investment Act 2005; criteria would sit in process documentation. It is also worth considering 

provision that explicitly links concession condition breaches to provided penalties for offences, which include 

fines, imprisonment, forfeiture, and liability. 

The John B Cowan application cited above is a case in point: if concession breaches were linked to provided 

penalties, the applicant would likely have incurred due penalties for the former recorded breaches, and if 

those breaches had had to be considered in the application’s processing, the decision may have been 

different (the process could, for example, require that the applicant had met all requirements of any other 

previous or current concessions held). 

A further, partially related issue is the pitfall of the Act’s present 12-month limitation on action on conditions 

breaches (s43(2): Despite anything to the contrary in section 25 of the Criminal Procedure Act 2011, the limitation 

period in respect of an offence against this Act ends on the date that is 12 months after the date on which the offence 

was committed).  

Where concessions staff and processes are working optimally, responses to breaches should take place 

within 12 months, but in reality, and even with sufficient budget and high staff functionality, they may not.  

The purposes for which the land is held and the common good should not be disadvantaged - and a non-

compliant concessionaire able to avoid appropriate consequences for any breach - simply because it took 

longer than 12 months for the breaches to be addressed. 
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A case in point is the Griffin Creek Hydro Limited concession cited above: despite the concessionaire’s gross 

breach of conditions and that termination is included in the concession’s conditions as a potential 

consequence of breach, the concession has not been terminated on the grounds of the breach.   

Thirdly, while we have approached definition of the term activity as a process matter in 6.4 above, it is worth 

considering whether clarification of its application is needed at Act level, because where the Department 

takes the view that the activity is limited to an activity by the particular applicant, and is thus dependent on 

the applicant’s commercial ability (or inability) to access other sites on or off public conservation land, 

s17(U)(4) is rendered largely meaningless.  

9. The role of Federated Mountain Clubs and other NGOs 

FMC, and other NGOs and many members of the public, have a deep store of understanding of issues 

relating to conservation legislation, policies, and plans. FMC is happy to share its knowledge to support best 

concessions outcomes. 

Our organisation does not wish, however, to have to do the Department’s basic work for it. While FMC is very 

willing to contribute special information that DOC could not normally be expected to have access to, in 

concession processes, we are unhappy about regularly having to provide, or prompt acquisition of, run-of-

the-mill information (for that is what we perceive we are frequently forced to do). We question: what of the 

concessions processes that attract little public input? As things stand at present, individual concessions 

outcomes, and public faith in the wider concessions system, are at risk. 

Further, hard decisions are the Department’s to make, as much as the easy ones are. FMC has no wish to 

become de facto decision-maker through the media or court where DOC has made expedient - but wrong - 

decisions. 

10. Conclusion and recommendations 

The legislation provides for concession of parts of the common good to private interests; much less for 

concession of nature’s right to preservation. In FMC’s view, concessions management by the Department of 

Conservation has seen both the commons and nature’s rights ceded in excess of what the legislation 

provides for. 

Concessions management flaws are too multifarious to be corrected in ad hoc ways. The specific issues raised 

here as examples need to be addressed in and of themselves and for their indication of the need for a 

comprehensive review. 
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10.1 Recommendations: the Act 

The Conservation Act’s provision for concessions is, in FMC’s view, far-sighted and needs little tweaking. We 

would, however, suggest the Conservation Minister consider: 

● provision for an applicant suitability test. 

● provision for explicit linkage of condition breaches to provided penalties. 

● review of the Act’s present 12-month limitation on concession breach sanctions. 

● Increasing clarity about the term activity. 

10.2 Recommendation: planning mechanisms 

Conservation management strategies and plans should give clear guidance to concessions staff and the 

public. We recommend: 

● Departmental planning staff ensure, through planning reviews, that levels of detail provided in 

conservation management strategies and plans are sufficient for unambiguous guidance of staff and 

the public on matters relating to concessions. 

10.3 Recommendations: process 

Full review of concessions processing guidance is needed. We recommend the following are prioritised in any 

redeveloped concessions processing system: 

● National consistency in all aspects of concessions handling. 

● Thorough staff training grounded in statutory instruments’ provisions, including regular refreshes. 

● Strengthening lines of responsibility, including increased centralisation of final decision-making. 

● A concise, easily-usable, regularly updated concessions process manual. 

We also recommend consideration be given to: 

● setting realistic fees that include the costs of proper monitoring. 

● publication on the Departmental website of all documents relating to notified applications. 
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